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HEART Act Changes Retirement
Plan Rules for Military Reservists

In June, the Heroes Earnings Assistance and Relief Tax ("HEART") Act became law.
The Act makes a number of significant changes to the treatment of military reservists
under employee benefit plans. This article summarizes those changes as they apply to
qualified defined benefit and defined contribution plans, Section 403(b) plans, and .
Section 457(b) government plans. Benefits:

In each case, the HEART Act changes are triggered by "qualified military service," as Short

that term is defined in the Uniformed Services Employment and Reemployment Rights Comin g s?
Act ("USERRA"), i.e. service in the uniformed services, including active duty, active-
duty training, and full-time service in the National Guard.

Middle-income Americans

MANDATORY CHANGES now retiring will have to
reduce their standard of living

Survivor Benefits. The Act imposes a new requirement that applies when a participant by an average of 24% to

dies while performing qualified military service. In such a case, qualified plans, 403(b) avoid outliving their financial

plans, and governmental 457(b) plans must pay any death benefit under the plan as if assets, a new study finds.

the participant had returned to work and then terminated employment on account of Even those still seven years
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death. Thus, if the plan provides accelerated vesting or ancillary life insurance benefits
to participants who die in-service, it must also provide those benefits to participants
who die while performing qualified military service.

The Act does not require plans to pay any benefit the participant would have accrued
during the period of military service - though (as discussed below) plans may do so
voluntarily. This change is effective with respect to deaths occurring on or after January
1, 2007.

Treatment of Differential Pay. Many employers continue paying a portion of a
reservist's wages when he or she is called to active duty. The Act does not require
employers to offer such "differential pay," but it clarifies the tax treatment of these
amounts and imposes a new rule concerning their treatment for benefit accrual
purposes.

As defined in the HEART Act, differential pay is any payment an employer makes to an
individual who is on active duty for more than 30 days that represents all or part of the
wages the individual would have received had he or she continued working for the
employer. Under prior law, such pay was not treated as "wages" for purposes of
income tax withholding, and it was treated as "compensation” under retirement plans
only if the plan so provided. Under the Act, however, differential pay must be:

?included as wages (and therefore reported on Form W-2,
rather than Form 1099), effective January 1, 2009; and

?treated as "compensation” for purposes of benefit accruals
under any plan subject to USERRA beginning, with the 2009
plan year.

Some sponsors may worry that differential pay may cause an inadvertent violation of
the Tax Code's nondiscrimination and minimum coverage requirements. The Act
addresses these concerns by creating a "safe harbor.” Plan contributions and benefit
accruals required under the HEART Act's differential pay rules will be exempt from the
Tax Code's minimum coverage and nondiscrimination rules if all the employer's
employees are entitled to differential pay on reasonably equivalent terms, and all
employees eligible to participate in a retirement plan maintained by the employer are
entitled to make contributions based on such differential pay on reasonably equivalent
terms.

Deemed Severance from Employment.

The Act's final mandatory rule is intended to facilitate "in-service" distributions from
defined contribution plans. Such plans must treat participants receiving differential pay
as having severed employment for purposes of distributions of the following amounts:

?401(k) elective deferrals;

?salary reduction amounts under Section 403(b) plans;
?all contributions to 403(b)(7) custodial accounts; and
?amounts deferred under eligible Section 457(b) plans.

If a reservist receives an "in-service" distribution of such amounts, he or she will not be
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out from retirement, less
prepared, could be looking at
a 37% reduction in their living
standard.

That holds true even when
assuming that retirees can
get by on 59% to 71% of their
pre-retirement wages,
according to the study, done
by Ernst & Young LLP on
behalf of the Americans for
Secure Retirement coalition.
Members of that coalition,
which supports legislation
pending in Congress to
encourage Americans to
utilize annuities, include
representatives of business,
workers, and retirement-
income product proponents
such as The Committee of
Annuity Insurers.

The long-used 70% target is
what Americans should have
been aiming for all along,
says Joe Reali, Chairman of
Americans for Secure
Retirement.

However, many have not
saved at nearly the level
needed to achieve that, he
says, a situation exacerbated
by declining defined benefit
coverage and potentially
dwindling Social Security
benefits. "Their nest egg is
too small to make up that
difference in many instances,"
he says, "and, for those who
do not have a defined benefit
plan, their nest egg is way too
small."”

As a result, Reali says,
"Those close to retirement are
likely to have a substantial
reduction in their standard of
living," For many middle-class
Americans, post-retirement
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permitted to make elective deferrals or employee contributions to the plan for the six
months following the distribution.

Many commentators have noted the ironic tension between this rule and the previous
rule: differential pay recipients must be treated as employees with respect to their
differential pay, but must be treated as having terminated employment for purposes of
the new "in-service" distributions.

OPTIONAL CHANGES

The HEART Act includes two entirely optional provisions applicable to retirement plans.
Both are related, however, to the mandatory changes discussed above.

Additional Benefit Accruals in the Event of Death or Disability. As explained above,
qualified plans, Section 403(b) plans, and governmental Section 457(b) plans must
treat participants who die while performing qualified military service as if they had
returned to employment and then terminated on account of death. The death benefit
required in such circumstances excludes benefits that would have accrued during the
period of military service.

In a related provision, the HEART Act permits such plans to include all or part of the
benefit accruals the participant would have earned during the period of military service
if he or she is unable to return to work because of death or disability. Thus, such plans
may treat a participant who dies or becomes disabled while performing qualified military
service as if he or she had "never left."

As applied to defined contributions plans, this rule permits employers to make matching
contributions on behalf of a reservist who never makes the deferrals that would
ordinarily trigger the match. Any such contributions must, however, be calculated on the
basis of the individual's actual contributions to the plan during the 12-month period of
service immediately preceding the military service (or the actual period of service, if
shorter).

These changes may be applied to participants who die or become disabled after
January 1, 2007. Any contributions made or accruals earned in this fashion must,
however, be made available on a reasonably equivalent basis to all affected
participants in the employer's controlled group.

Qualified Reservist Distributions. The Pension Protection Act of 2006 (the "PPA")
permitted 401(k) and 403(b) plans to offer qualified reservist distributions ("QRDs") to
certain individuals called to active duty. QRDs are exempt from the 10-percent penalty
that usually applies to distributions made before the participant has attained age 59?
Reservists may also "repay" QRDs to an IRA, without regard to the usual contribution
limit, during the two-year period beginning on the day after their active duty ends.

The PPA provision applied only to reservists activated before December 31, 2007. The
HEART Act eliminates this sunset provision, making the QRD option permanent. Under
the new rule, QRDs must meet the following requirements:

?nbsp;  The distribution must be attributable to salary deferrals under
a 401(k) or 403(b) plan (or an IRA);

?nbsp;  The participant must have been called to active duty after
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income expectations probably
need to be reduced by
another 30%, he says. "[Many
Americans] will have to make
do with half," he says. "A lot
of people are tremendously
underprepared for retirement."

A study released in July by
consultant Hewitt Associates
LLC finds that just 19% of the
group studied-nearly 2 million
employees at 72 large U.S.
companies-will be able to
meet 100% of Hewitt's
estimation of their needs in
retirement.

While the Americans for
Secure Retirement study
assumes that retirees can get
by if they have 59% to 71% of
their pre-retirement wages,
Hewitt predicts that retirees
will need an average of 126%
of their pre-retirement
income, though the
percentage will vary based on
their specific situations.

BCG Holds
401(k) Sales
Seminar

Recently, BCG held a "How to
Drive Your 401(k) Sales"
Seminar. The sales
presentation consisted of
innovative training and sales
ideas to improve 401(k)

sales.

If you want to be part of the
next sales seminar, and want
us to save you a seat, simply
email your interest to:
dwhite@bcgbenefits.com.
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September 11, 2001, for a period of at least 180 days
(or an indefinite period); and

?nbsp;  The distribution must be made during the period of active duty.

DIFFERENTIAL PAY TAX CREDIT FOR SMALL BUSINESSES

The Act also offers a significant tax incentive to small employers (those with fewer than
50 employees) who provide differential pay. With respect to differential pay paid after
June 17, 2008, and before January 1, 2010, such employers will receive a credit
against their federal tax liability equal to 20% of the differential wage payments they
make to each qualified employee.

This credit is subject to several conditions, however. For example, it is capped at
$20,000 per qualified employee; it is available only if the employer provides eligible
differential wage payments to all of its qualified employees, under a written plan; it must
be "set off" against any other federal tax credit that applies to the same compensation;
and it is not deductible.

ACTION ITEMS

Review Procedures for Mandatory Changes. Plan sponsors should review their plans to
determine whether the HEART Act requires the payment of survivor benefits that would
not otherwise have been due. If you think changes are necessary, please contact your
Plan Account Manager. Note that the mandatory survival benefit changes are already
effective and apply to deaths occurring as early as January 1, 2007.

Sponsors that offer differential pay will also need to adopt new payroll and plan
administrative procedures to ensure that such payments are included in both the
recipient's wages and his or her retirement plan compensation on and after January 1,
2009. Distribution procedures and forms for defined contribution plans will also require
attention to address the new "in-service" distribution rules.

Decisions Regarding Optional Benefits. Once sponsors have addressed mandatory
changes, they should consider whether to provide any of the additional benefits
authorized by the Act. Sponsors that do not offer QRDs or differential pay might wish to
add these features. If you wish to do so, please contact your Plan Account Manager for
further instructions.

Plan Amendments. Although some of the HEART Act's mandatory provisions are
effective immediately, they need not be reflected in plan documents until the end of the
2010 plan year (2012 for governmental plans).

The IRS's position with respect to discretionary amendments to qualified plans is that
such changes must be adopted by the end of the plan year in which they become
effective. Amendments for the discretionary HEART Act changes may, therefore, be
necessary considerably earlier than those required for the mandatory changes.

The IRS has yet to provide guidance with respect to the timing of discretionary
amendments to Section 403(b) and Section 457(b) plans. The safest approach to such
amendments is, therefore, to adopt the changes before benefits would accrue under
the new provisions.

Please contact your Plan Account Manager if you wish to add a discretionary
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BCG Executives
Attend
Washington, DC
Conference

Jorge Arroyo, BCG President, and
Steve Sokolic, Executive Vice
President, attended a meeting of
the Council of Independent 401(K)
Recordkeepers ("CIKR") in
Washington, DC. They met with
members of Congress and the
Department of Labor to discuss
current issues affecting retirement
plans, including plan fee
disclosure to employers and plan
participants.

New Speaker's

Service

If you are a Financial Advisor
and need to hold a seminar for
your clients or colleagues, BCG
can help. BCG has speakers
available on various retirement
planning topics. We will travel at
our expense within a 100 mile
radius of our Delran office.

Please contact Steve Sokolic at
856-368-7215.
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amendment at this time.

www.bcgbenefits.com
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Thanks for the
Referrals!

We receive many referrals
from our clients and consider
it the highest form of
compliment. Our commitment
has always been to provide
outstanding customer service
and superior products.

If you are pleased with our
services, please mention
Benefit Consultants

Group to your friends and
business contacts.

1-800-524-401k

Joit Cur Mailing List!

Quality Management System
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