
 

 

PROPOSED PARTICIPANT DISCLOSURE RULES 

In last monthÕs newsletter, we described proposed Department of Labor (DOL) regulations 
requiring service providers to disclose to responsible plan fiduciaries certain information pertaining 
to their compensation and potential conflict of interest. On July 23, 2008, the DOL issued proposed 
regulations that would require fiduciaries of 401(k) plans and other participant-directed defined 
contribution plans to make new disclosures to participants regarding plan-related fees, investment-
related fees and investment performance data. The regulations are proposed to be effective for plan 
years beginning on or after January 1, 2009.  

The proposed regulations require fiduciaries to make disclosures of certain general plan 
information, administrative and individual expense information, and investment-related 
information, as follows:  

General Information  

•          Information about how participants may give investment instructions, including any 
limitations on such instructions, such as restrictions on transfers to or from 
investment alternatives under the plan. 

 
•          A description of plan rules relating to the exercise of voting, tender and similar rights 

with respect to the available investment alternative options under the plan. 
  

•          A listing of the investment alternatives offered under the plan.  

 In addition to the normal time period for disclosure discussed below, participants must be furnished 
with a description of any material changes to the required information no later than 30 days after the 
date of any such changes.  

Plan and Account Expenses  

•          At least annually, an explanation of any fees and expenses for plan administrative 
services (e.g., record-keeping), and the basis on which such charges will be made to 
participants' accounts (e.g., pro rata or per capita). 

•          At least quarterly, a statement of the dollar amount actually charged during the 
preceding quarter to participants' accounts for administrative services, including a 
general description of the services to which the charges relate. 

•          At least quarterly, a statement of individual expenses that are charged to participants' 
accounts (Such expenses could include, for example, fees for loans, for investment 
advice or for processing a qualified domestic relations order).  

 
 
 



Investment-Related Disclosures  

The proposed regulations require on an annual basis certain general disclosures concerning the 
investment alternatives available under the plan, such as the name of the investment fund and 
investment category (e.g., money market fund, balanced fund, index fund) and whether the 
investment alternative is actively or passively managed. In addition, participants must be given an 
Internet Web site address that is specific enough to lead them to additional information regarding an 
investment alternative, such as its investment objectives, risks, performance and cost.  

Performance Data  

Specific performance data must be set forth in a prescribed format for each of the plan's investment 
alternatives. The performance data must include a comparison with the performances of broad-
based benchmarks over time periods that are comparable to the performance data periods that are 
required under the regulations. The DOL expects that most plans will simply identify the 
performance benchmark already being used for the investment option pursuant to the SEC's 
prospectus requirements, if applicable.  

Investment Fees  

The regulations require the disclosure of fees and expenses relating to the purchase, holding and 
sale of each of the plan's investment alternatives. For each investment alternative with respect to 
which the return is not fixed or guaranteed, a plan fiduciary or its designee must provide the 
following information:  

•          The amount, and a description of, each shareholder-type fee charged directly against 
the participant's account, such as sales-loads, sales charges, deferred sales charges, 
redemption fees, surrender charges, exchange fees, account fees, purchase fees, and 
mortality and expense fees. 

•          The total annual operating expenses of the investment alternative, expressed as a 
percentage (i.e., expense ratio).  

•          A statement indicating that fees and expenses are only one of several factors that 
participants should consider when making investment decisions.  

The proposed regulations include model disclosure forms that can be used to satisfy the 
requirements of the regulations relating to performance data and investment fees.  

Timing of Disclosures  

Each of the various disclosures required by the regulations must be given within certain specific 
time frames. The disclosures regarding administrative fees and investment-related information must 
be provided to participants on or before the date of plan eligibility and at least annually thereafter. 
The disclosures concerning specific expenses charged to participants' accounts must be provided at 
least quarterly.  

BCG Comment  



While it is probable the effective date of the proposed regulations will be delayed and some changes 
will be made, BCG has already began preparing for the final regulations to assist you in complying 
with the regulations in the most cost-effective manner. 

 


